
 
 
Barton v Armstrong and Others 
[1973] 2 NSWLR 598; 47 ALJR 781; 3 ALR 355 
Chapter 5 (page 230) 
 
Relevant facts 
 
Alexander Armstrong was the chairman of the board of Landmark Corporation Ltd. 
Alexander Barton was Landmark’s managing director. Both owned or controlled a 
substantial number of shares in Landmark. 
 
In 1966, the principle activity of Landmark was the development of a resort called 
Paradise Waters near Surfers Paradise through a company of which it owned 60% of 
the shares. The remaining 40% of shares were owned by a company controlled by 
Armstrong. There was a complex interrelationship between Landmark, Armstrong and 
various companies controlled by Armstrong in relation to the funding of the Paradise 
Waters resort. Landmark also borrowed money from United Dominions Corporation 
(Australia) Ltd (‘UDC’) to fund the development.  
 
In mid-1966, Barton and Armstrong’s relationship began to deteriorate. Barton asked 
Armstrong to resign from the board of Landmark. Armstrong refused to do so, but in 
November 1966 he was removed from the board of Landmark as well as the companies 
through which the Paradise Waters development was being undertaken. As a 
consequence, Armstrong demanded repayment of loans owed by Landmark to his 
family company. UDC initially agreed and then refused to loan the money to Landmark 
to repay those loans. It also refused to make any further loans to Landmark for the 
Paradise Waters development.  
 
In January 1967, Barton on behalf of Landmark agreed with Armstrong to buy out his 
interest in Paradise Waters. This agreement was set out in certain deeds signed by 
Barton on 17 January 1967 (‘the Deeds’). However the payments to Armstrong stripped 
Landmark of its liquid assets.  Landmark could not obtain alternate financing, and it was 
soon in serious financial difficulty. On 11 January 1968, a Court ordered that Landmark 
be wound up.  
 
The day before the winding up order was made, Barton commenced proceedings 
against Armstrong alleging that Armstrong had coerced him into signing the Deeds by 
threatening to have him murdered and by otherwise exerting unlawful pressure upon 
him. Barton detailed numerous occasions between mid October 1966 and January 1967 
in which Armstrong made threats against Barton’s life. These included threats made in 
person, by phone and through Armstrong’s associates. In early January 1967, Barton 
purchased a rifle and moved his family to a hotel until after the Deeds were signed.  
 
 
 



 
 
The trial judge held that Barton signed the Deeds because of commercial necessity not 
because of Armstrong’s threats, even though Barton was in real fear at the time of 
signing the Deeds. A majority of the Court of Appeal dismissed an appeal by Barton on 
the basis that Barton had not established that but for the threats he would not have 
executed the Deeds. Barton appealed to the Privy Council. 
 
Legal issues 
 
1. Must the duress or undue influence be shown to be the sole reason a party enters 

into a contract or is it sufficient if it is ‘a’ reason for entering the transaction?  
2. Who bears the onus of proof? 
 
Decision 
 
On 5 December 1973, a majority of the Privy Council overturned the decision of the 
NSW Court of Appeal and substituted a declaration that the Deeds were executed by 
Barton under duress and were void. The majority held that: 
 
1. Duress or undue influence is established against a party to a contract where the 

threats made or pressure exerted against the other party provided the other party 
with ‘a’ reason for entering into the contract. It is not necessary that the threat be the 
predominant reason for the other party entering the contract.  

2. The onus is on the party making the threats or exerting the pressure to establish that 
the threats or pressure did not contribute to the decision of the other party to enter 
the contract. 

 
With respect to the particular case before them, the majority decided that Armstrong’s 
threats and unlawful pressure contributed to Barton’s decision to execute the Deeds, 
even though it may be that he would have executed them in any event. The majority 
acknowledged that where death threats are made that are taken seriously by the party 
subjected to the threats, it would be most unusual that there would be any doubt that 
the threats operated to induce the threatened party to enter the contract.  
 
According to Lord Cross of Chelsea (on behalf of the majority) at 366-7:  
 
It is true that, on the facts as their Lordships assume them to have been, Armstrong’s threats 
may have been unnecessary; but it would be unrealistic to hold that they played no part in 
making Barton decide to execute the documents. The proper inference to be drawn from the 
facts found is, their Lordships think, that, though it may be that Barton would have executed the 
documents even if Armstrong had made no threats and exerted no unlawful pressure to induce 
him to do so, the threats and unlawful pressure in fact contributed to his decision to sign the 
documents and to recommend their execution by Landmark and the other parties to them.’ 
 
 
 
 



 
 
Significance 
 
This decision is authority for the following propositions: 
 
1. There is no need for a threat of physical harm to be the sole or even a substantial 

reason for a party entering into the contract for the contract in order for the contract 
to be found to have been entered into by that party under duress. It is enough if the 
threat was ‘a’ reason for the party’s decision to do so. 

2. Once it is established that an illegitimate threat has been made, there is a 
presumption that the threat had some effect unless the party who made the threat 
can prove otherwise. Thus, the onus of proof is on the party who made the threat to 
show that it had no effect. In the case of death threats that are taken seriously, this 
is a difficult onus to satisfy. 

3. If a party enters into a contract under duress or as a result of coercion, the party may 
rescind the contract.  
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